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INSTRUCTIONS

· This is a two-way Confidentiality Agreement (also known as a Non-Disclosure Agreement (NDA) or a Confidential Disclosure Agreement (CDA)).
· This template should be used when the University and the partner are disclosing Confidential Information to one another.  It is most commonly used in the early stages of commercial discussions to allow the partners to decide whether they wish to work together.
· It does NOT cover the sharing of personal data (except to state that the parties will abide by the terms of any relevant legislation if personal data is inadvertently disclosed) so please consider whether you require any data sharing agreement in place (contact dataprotection@york.ac.uk for further information).
· If you are sharing a very large or commercially sensitive data set, dealing with a company or institution overseas, or exploring software development or IT services please speak to Legal Services for advice. We may provide bespoke terms for you to use.
· Please review the document carefully and make any amendments required to reflect the specific project.
· You need to amend any yellow highlighted sections to include wording specific to your project.  Square brackets indicate that you may need to amend or delete the text enclosed. Do not change anything which is not highlighted in yellow.
· Please ensure all highlighting and square brackets are removed before sending the contract to the partner.
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· If you need to make any amendments to the contract outside the yellow  highlighted sections, please discuss with Legal Services (legal@york.ac.uk).
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MUTUAL CONFIDENTIALITY AGREEMENT

This agreement is made as of the date of the last signature between:
Parties
(1) The University of York, a body incorporated in England and Wales by Royal Charter (registration number RC000679) whose administrative offices are at Heslington, York YO10 5DD (“University”); and
(2) Name of partner, a company incorporated and registered in England and Wales with company number [insert], whose registered office is at [insert]  (“Partner”)

each a “Party” and together the “Parties”.
BACKGROUND
A. The Parties intend to enter into discussions relating to insert description of the project that you’re working on (“Purpose”) which will involve the exchange of Confidential Information between them.

B. The Parties have agreed to comply with this agreement in connection with the disclosure and use of Confidential Information.
1. Definitions

(a) “Agreement” means this confidentiality agreement.
(b) “Authorised Persons” means the Recipient’s directors, officers, employees, sub-contractors and legal or other professional advisors.
(c) Confidential Information means all confidential or proprietary information (however recorded or preserved) relating to the Purpose that is disclosed or made available whether before or after the date of this agreement (in any form or medium, including orally, and whether or not marked as confidential), directly or indirectly, by the Discloser to the Recipient. It includes all copies or reproductions of the Confidential Information in whatever media. It includes, but is not limited to, know how, formulae, results of experimentation, inventions and other intellectual property, software, data, algorithms, third party relationships, products and other technical or business information.  Confidential Information also includes any notes, analyses, compilations, records, studies or other material prepared by the Recipient in undertaking any service or task it has agreed with Discloser to provide. Information in a compilation or a compilation of information may be Confidential Information notwithstanding some of the elements are in the public domain.
(d) Discloser means a party to this agreement which discloses or makes available directly or indirectly Confidential Information.
(e) Effective Date means the earlier of the date on which this Agreement is signed by both Parties or the date of the first disclosure of Confidential Information by one Party to the other in connection with the Purpose.
(f) “Group Member” means in relation to a Party, any holding or subsidiary within the meaning of section 1159 of the Companies Act 2006 (as amended
(g) “Information Access Regimes” means the Freedom of Information Act 2000 and all regulations and subordinate legislation made under that Act from time to time; the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them; together with any guidance and/or codes of practice issued by the Information Commissioner and any other relevant body to which either Party is subject; and any other associated, equivalent or similar legislation regulation or guidance to which either Party is subject
(h) Recipient means a party to this agreement which receives or obtains directly or indirectly Confidential Information.
2. Obligations of Confidentiality
2.1 In consideration of the Discloser agreeing to disclose Confidential Information to the Recipient, and the mutual benefits of such to the Parties, the Recipient undertakes to the Discloser that it shall:
(a) keep the Confidential Information secret and confidential;
(b) not use or exploit the Confidential Information in any way, except for or in connection with, the Purpose; and
(c) only make disclosure of the Confidential Information in accordance with clauses 2.2 and 2.3. Any other disclosure can only be made with the Discloser’s prior written consent.
2.2 Each Party may disclose the Confidential Information to Authorised Persons that need to know the relevant Confidential Information for the Purpose only, provided that it procures that each such person to whom the Confidential Information is disclosed complies with the obligations set out in this Agreement as if they were the Recipient.
2.3 Each Party may disclose the Confidential Information to the minimum extent required by:
(a) any order of any court of competent jurisdiction or any regulatory, judicial, governmental or similar body or taxation authority of competent jurisdiction; or
(b) the laws or regulations of any country to which its affairs are subject.
2.4 Should Recipient receive a request for disclosure of information, which may include Confidential Information, as set out in Clause 2.3 above, to the extent permitted by law Recipient shall:
(a)         prior to any disclosure being made and promptly after receiving the request, advise the Discloser in writing i) of details of the proposed disclosure; ii) whether Confidential Information will be contained in the proposed disclosure; and iii) the legal obligation(s) requiring such disclosure to be made;
(b)         consult with Discloser as soon as possible after receipt of any such request as to whether any Confidential Information it is contemplated disclosing constitutes information exempt from such disclosure or publication;
(c)          cooperate with Discloser’s reasonable requests in enabling Discloser, should Discloser so choose, to seek a protective order or other appropriate remedy to preserve the confidentiality of such information; and
(d)         furnish only that portion of Confidential Information which it is legally required to be disclosed in order to comply.

3. Limitations on obligation
The obligations set out in clause 2 shall not apply, or shall cease to apply, to Confidential Information which the Recipient can show to the Discloser's reasonable satisfaction:
3.1 that it is, or becomes, generally available to the public other than as a direct or indirect result of the information being disclosed by the Recipient in breach of this agreement; or
3.2 was already lawfully known to the Recipient before it was disclosed by the Discloser; or
3.3 has been received by the Recipient from a third party source that is not connected with the Discloser and that such source was not under any obligation of confidence in respect of that information.
4. Return of the Confidential Information
4.1 If requested by the Discloser at any time, the Recipient shall immediately destroy or return to the Discloser all documents and other records of the Confidential Information that have been supplied to or generated by the Recipient. If the Confidential Information is stored in electronic form, the Recipient shall permanently erase all such Confidential Information from its computer and communications systems and devices used by it (to the extent technically practicable). 
4.2 The Discloser may request the Recipient to certify in writing that it has complied with its obligations in 4.1
4.3 Notwithstanding clause 4.1 above, the Recipient shall be permitted to retain one copy of the Confidential Information if required solely for the purpose of compliance with and only to the extent and for as long as required by any law, regulatory agency or authority to which it is subject.
4.4 Any Confidential Information not returned, destroyed or deleted pursuant to this clause 4 shall be subject to the obligations of confidentiality and restrictions on use in this Agreement notwithstanding its termination.
5. Term and Termination
5.1 This Agreement is effective from the Effective Date and shall automatically expire after a period of [three] [(3)] years. Notwithstanding the expiry or termination of the Agreement for any reason, the obligations of the Recipient to maintain and safeguard confidentiality shall remain effective for a period of ten (10) years following disclosure of such Confidential Information. 
5.2 Each Party reserves the right in its sole and absolute discretion to terminate negotiations and/or discussions relating to the Purpose at any time. 
5.3 Without prejudice to the obligations of confidentiality under this Agreement it shall terminate on the earliest to occur of the following:
(i) the date on which either Party terminates discussions and negotiations in relation to the Purpose;
(ii) the date of a written notice to terminate this Agreement served by one Party on the other;
(iii) the signing of a contract providing for completion of the Purpose which contains confidentiality obligations no less stringent than those in this Agreement.
5.4 Upon termination (howsoever caused) the Recipient must promptly comply with the obligations in clause 4 of this Agreement.
6. Reservation of Rights and Acknowledgement 
6.1 Each party acknowledges and agrees that the Confidential Information may not be accurate or complete and it makes no warranty or representation (whether express or implied) concerning the Confidential Information, or its accuracy or completeness. 
6.2 Without prejudice to any other rights or remedies that each party may have, each party acknowledges and agrees that damages alone would not be an adequate remedy for any breach of the terms of this agreement by the other party. Accordingly, each party shall be entitled to the remedies of injunctions, specific performance or other equitable relief for any threatened or actual breach of this agreement.
6.3 All Confidential Information (including the intellectual property in it) shall remain the property of the Discloser.  Each Party reserves all rights in its Confidential Information.  No rights, including but not limited to, intellectual property rights in respect of a Party’s Confidential Information are granted to the other Party and no obligations are imposed on the Discloser other than those expressly stated in this Agreement.
7. Data Protection
7.1 Both Parties shall comply with the requirements of all applicable data protection legislation (“Data Protection Legislation”) and any specific data protection regulation to which they are subject. The Parties acknowledge that in the event personal data is disclosed in relation to the Purpose, they shall in good faith agree the appropriate data protection obligations to enable compliance with applicable Data Protection Legislation.
8. Miscellaneous
8.1 This Agreement constitutes the entire agreement between the Parties in respect of its subject matter and supersedes any previous agreement between them relating to such matter.  In entering into this Agreement each Party does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or understanding (whether negligently or innocently made) other than as set out in this Agreement.
8.2 Any person who is not a Party to this Agreement has no rights under the Contracts (Rights of Third Parties) Act 1999 or otherwise to enforce any term of this Agreement.  The rights of the Parties to terminate, rescind or make any variation, waiver or settlement under this Agreement are not subject to the consent of any person that is not a Party to this Agreement.
8.3 None of the rights or obligations of either Party under this Agreement may be assigned or transferred without the prior express written consent of the other.
8.4 No variation of this Agreement shall be effective unless in writing and duly executed by each Party.  The Parties agree that execution by electronic means such as by digital signature constitutes valid execution. 
8.5 Nothing in this Agreement is intended to create a partnership between the Parties or to authorise either Party to act as agent for the other.  Neither Party shall have authority to act in the name or on behalf of or otherwise bind the other in any way.
9. Governing law and jurisdiction 
9.1 Governing law. This agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
9.2 Jurisdiction. Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this agreement or its subject matter or formation.

For and on behalf of the UNIVERSITY OF YORK
	
Signed: ................................................................


	
Name:  ………………………………………………………………

Role/Title: ………………………………………………………. 

Date: ………………………………………………………………






For and on behalf of [INSERT PARTNERS FULL NAME]

	
Signed: ................................................................


	
Name:  ………………………………………………………………

Role/Title: ………………………………………………………. 

Date: ………………………………………………………………
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